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(The following proceedings were had outside 
of the presence of the jury:) 

THE COURT: Have a seat. 

MS. ROSENBLATT: We have a couple of 
matters to bring up to the Court before commencing 
today, so — the first relates to documents that 
were released yesterday. We wanted to briefly 
address that. We had done that a couple of weeks 
ago, but- 

THE COURT: I don't want to talk about 

that now. We have a witness. I want to get the 
witness out of the way. 

MS. ROSENBLATT: Okay. All right. So 
the witness is ready. 

THE COURT: It's not going to be a 

brief discussion, guaranteed. Okay. So, my 
understanding is that we either have a tape or a 
live witness. 

MS. ROSENBLATT: The witness, for 
health reasons —- he's had spinal fusions. He has, 
by midday, a lot of pain. He's going to have 
surgery again. He came here at a great deal of 
inconvenience. I would like to go on. 

THE COURT: Let's talk about that. So 

we- need to- 
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MS. ROSENBLATT: Help me get this away. 

THE COURT: This is in reference to 
Dr. Steinfeld? 

MR. WHITING: There are some matters I 
would like to discuss. 

THE COURT: Let’s do that. 

MR. WHITING: Your Honor, there are 
really two areas that I want to address the Court 
about with respect to Dr. Steinfeld's testimony, and 
let you know what is undoubtedly the most 
significant from the standpoint of questions here 
first, and that is that Dr. Steinfeld has testified 
on deposition that his departure from the government 
in 1973 was inferentially because of an alleged 
letter written by Mr. Peoples, who was, at the time, 
president of R.J. Reynolds Tobacco Company. 

Dr. Steinfeld did not produce the letter. 

We do not have any such letter, do not believe that 
any such letter exists. To allow him to testify to 
the existence of such a letter would be complete and 
total hearsay and, indeed, would be double and 
triple hearsay. 

It would be speculation by the witness, in 
addition, as to the motivation of the President of 
the United States, the Secretary of Health, 
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Education and Welfare. It is not relevant to the 
issues in this case and indeed/ to the extent that 
the testimony would be based on the witness's 
speculation about approaches by R.J. Reynolds or any 
other tobacco company to petition the government, it 
would indeed be activity that is protected by the 
First Amendment. 

Finally, Your Honor, under Rule 403, the 
prejudice potential for confusion and misleading of 
the jury far outweighs any probative value that such 
testimony could have in the case. And for that 
reason we would, assuming Dr. Steinfeld is permitted 
to testify, move that he not be permitted to testify 
with respect to any such alleged letter or any of 
his speculation about the reasons that his role as 
Surgeon General was not continued after the Nixon 
re-election in 1972. 

In addition, Your Honor, Dr. Steinfeld's 
testimony is cumulative. We have had, as you know, 
six, seven, eight, nine, and ten witnesses testify 
with respect to their opinions that exposure to 
environmental tobacco smoke can cause lung cancer, 
and we have had virtually an equal number testify to 
their opinions that exposure to environmental 
tobacco smoke can cause coronary heart disease. 


Copyright 1997 -- Taylor, Jonovic & White. 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacy.library.ucsf.ecB(^ifltir(^T^M/ts^w. industrydocuments.ucsf.edu/docs/fqjl0001 








9327 


We have had at least three witnesses testify 
that the 1972 Surgeon General's Report, which is the 
report that Dr. Steinfeld is responsible for, was 
the first mention of environmental tobacco smoke in 
such a report and we have had those same witnesses 
testify to the fact that Dr. Steinfeld was the 
source and the impetus to including those topics in 
the 1972 Surgeon General's Report. 

So, for those reasons in addition, we would 
move to preclude him from testifying this morning. 

THE COURTi All right. Let's - 

MS. ROSENBLATT: Okay. Dr. Steinfeld 

was Surgeon General of the United States and he was 
the first Surgeon General that advocated banning 
smoking in public places, including airlines. 

There is a document that was referred to 
extensively in the CEO Brown & Williamson 
deposition, Nick Brooks, which was the Brown & 
Williamson employee handbook that quotes 
Dr. Steinfeld from various speeches and his position 
regarding it as Surgeon General of the United 
States. 

There were a series of letters written on 
RJR stationery, including one with responses 
disclosed during the deposition of Dr. Steinfeld, 
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that took place I believe approximately six months 
ago, where the president of RJR, who was designated 
as president of RJR in the letter, David S. Peoples, 
complained to the Secretary of Health, Education and 
Welfare, Elliot Richardson, about Dr. Steinfeld and 
his position on tobacco and banning tobacco in 
public places, and there were a series of 
complaints. 

Now, Dr. Steinfeld will testify that as part 
of his duties, as part of his responsibilities, when 
a letter came to Elliot Richardson, to President 
Nixon, about Dr. Steinfeld and things relating to 
his position on tobacco and health, it was presented 
to him for a draft response. 

And specifically with regard to the October 
23, 1972, letter to Elliot Richardson, which we are 

going to be asking to place in evidence, from the 
president of R.J. Reynolds, there is then a memo 
which is in accordance with the normal business 
practices to Dr. Steinfeld asking for a draft 
response. 

There are three draft responses prepared by 
Dr. Steinfeld for Elliot Richardson, including 
changes that were made to the one that was used, and 
then the final response to R.J. Reynolds' president. 
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to Mr. Peoples, president of R.J. Reynolds, on 
November '72, from the secretary of HEW, 

Mr. Richardson. 

In the course of his business, in the course 
of his responsibilities, he received for a draft 
response a letter from Mr. Peoples, president of 
R.J. Reynolds, stating that "We have discussed" -- 
to President Nixon: "We have discussed previously 

with you the situation with Dr. Steinfeld. We have 
contributed to your campaign. You have indicated 
that he will be leaving the position of U.S. Surgeon 
General." 

This was provided to Dr. Steinfeld for a 
response. He prepared a response. That then went 
to Elliot Richardson and ultimately to President 
Nixon. He's going to testify as to facts. 

THE COURT: Wait a minute. The letter 

you just were referring to- 

MS. ROSENBLATT: That letter has not 
been located. He originally had a copy of the 
letter. He has moved several times. He does not 
have the letter. We have requested production. And 
apparently in other litigation Reynolds says they 
don't know where it is. They don't have any idea 
about it. We have even gone through the efforts of 
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going through the archives of President Nixon and 
apparently that's a needle in a haystack type 
situation of letters that are sent to a president, 
in terms of locating it. 

However, there is a Florida statute directly 
on point, which is Florida Statute 90.954, which is 
the admissibility of other evidence of contents, and 
where an original is lost or destroyed, the parol 
evidence is admissible under decisions of the 
Florida Supreme Court and the Third District Court 
of Appeal. And I have got several cases to cite to 
the Court to explain the contents. 

Now, in terms of the letter itself, it 
clearly was part of business records and would be an 
exception to the hearsay rule in any event. And it 
also arguably is not really hearsay, because we are 
not offering it in for its truth. 

We are not concerned how much money was 
given to President Nixon by Reynolds. We are 
basically showing it relative to an explanation of a 
sequence of events, motive, issues relating to state 
of mind. This is not being put in to prove the 
underlying facts. That's not -- we are not suing 
on, because of that letter. That's not the essence 
of our lawsuit. 
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But getting back to that particular statute, 
parol evidence would be admissible, and there are 
numerous cases that discuss that and I will just 
quote a few: Insurance Company of the State of 

Pennsylvania versus Genova Express Lines, and that's 
605 So.2d 941, the Third District, 1992. 

"B&G" -- this is quoting the Court, Third 
District — "should not have been precluded from 
establishing the contents of the bill of lading 
after the parties agreed that a bill did exist. 
Florida law expressly permits the introduction of 
parol evidence to prove the contents of a contract, 
where the proponent provides a satisfactory 
explanation that the original was lost or 
destroyed." 

And there are several other cases about -- 
even where it's the basis of the lawsuit, which it 
isn't here. It's certainly not the basis of the 
lawsuit. It's the basis of what this man did, what 
he was asked to do, how he drafted responses. 

And the next case is- — 

THE COURT: Let me ask you a question. 

MS. ROSENBLATT: Yes. 

THE COURT: The response that you are 
talking about, in other words, the letter that — 
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MS. ROSENBLATT: This is- 

THE COURT: The letter written by 
Mr. Peoples to Mr. Elliot. 

MS. ROSENBLATT: The letter was written 
to President Nixon. 


THE COURT: The letter that was 
written, was that passed on to Dr. Steinfeld? 

MS. ROSENBLATT: For response. 

THE COURT: He responded to that 

letter? 

MS. ROSENBLATT: He prepared a draft. 

THE COURT: Is there anything in the 

response he prepared, one, two, or three responses 
or drafts? 


MS. ROSENBLATT: We don't have the 
responses. The letter and the responses have 
been- 


THE COURT: What is it that you have 


then? 

MS. ROSENBLATT: What we have is the 
predecessor letters. This particular series, a 
month or so before, or two months before, 
illustrates both the issues involved, which were the 
complaints by Reynolds of Dr. Steinfeld and the 
process by which Dr. Steinfeld received the letter 
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for responses, his draft responses, and then the 
actual letter from Elliot Richardson to Peoples. 

The same process worked with regard to this 
letter. It worked with all letters that came in 
about Dr. Steinfeld. He would always get them as 
part of his business duties and he would always 
draft a response if he was not the addressee of the 
letter. But it was about him. So he had absolute 
firsthand knowledge of it and it's really -- these 
letters are relevant as to the subject matter of the 
complaints by R.J. Reynolds to the government 
regarding Mr. -- Dr. Steinfeld, and also the process 
by which Dr. Steinfeld would have had access to the 
letter and actually read it, responded to it, you 
know, on behalf of President Nixon. And he will not 
be testifying as to the response. He has no 
knowledge as to the response of President Nixon. 

THE COURT: I am a little confused as 
to what you are trying to do here. 

MS. ROSENBLATT: We are trying to 
establish that a letter was written, a series of 
letters, some of which -- this one we have, 
complaining about Dr. Steinfeld, and at that point 
he was -- he had a four-year term. He was told he 
had to resign. 
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THE COURT: Who told him that? 

MS. ROSENBLATT: Elliot Richardson. 

THE COURT: Do we have that 
communication? 

MS. ROSENBLATT: There were verbal 
communications, which he will testify about. 

THE COURT: Okay. 

MS. ROSENBLATT: Stanley wants- 

MR. ROSENBLATT: Judge, I just want to 
make the point that as between Dr. Steinfeld saying 
he had this letter in his hands, he read it, and 
R.J. Reynolds, who says the letter doesn't exist, we 
can't find it, I think the benefit of the doubt 
should go to Dr. Steinfeld. 

Now, he testified very clearly on his 
deposition that the letter that he looked at from 
Peoples, the president of Reynolds, to President 
Nixon, said: Remember when we met and I gave you a 
donation and you promised you would get rid of the 
Surgeon General? Well, I am reminding you to get 
rid of the Surgeon General. 

Obviously part of this case is about the 
power, yeah, they have the right to do all kinds of 
First Amendment things and juries have the right to 
draw inferences. Just like when they sued the EPA. 
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You have the right to sue the EFA, but this is how 
you throw your weight around. And this is why 
tobacco and health is the most researched subject, 
you know, in the history of the world. 

And it's -- this man has firsthand 
knowledge. He got the letter in the course of his 
professional responsibilities as Surgeon General and 
prepared a response. And the other letters that 
Susan is mentioning from the president of Reynolds 
to the then Secretary of Health, Education and 
Welfare are letters complaining about Steinfeld, who 
is- 

THE COURT: I don't have too much 

problem with the letters complaining about Steinfeld 
written by Mr. Peoples, which you do have. The big 
question in my mind is did he respond to the letter 
that said get rid of him and, if so, what was that 
response. But you don't even have those, right? 

MS. ROSENBLATT: He can testify as to 
his draft response, but President Nixon did not 
share with him -- he attempted to get it. He was 
never able to get the response that was said. And 
he is not going this is just going to be factual. 
He is not going to say -- and I think what t ( he 
defense has suggested is not true. He is not going 
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to say -- he's just going to speak from his own 
personal knowledge. He will not say, "President 
Nixon then called me on the phone and said because 
of the tobacco industry, you're fired." 

You know, this is what happened. In terms 
of the inferences from that, that's the inferences 
that will be left for the jury to determine. 

THE COURT: He's going to say Elliot 
Richardson talked to him and told him- 

MS. ROSENBLATT: But not that anyone 
said because of these letters - 

THE COURT: Why. 

MS. ROSENBLATT: He's just going to 
state what happened. 

THE COURT: All right. 

MS. ROSENBLATT: This is what happened 
It's limited. And again- 

THE COURT: What's the time sequence 

here? 

MS. ROSENBLATT: The time sequence is 
immediately following this series of letters there 
is a re-election, Nixon is re-elected. And at that 
point the letter is sent and he's asked to leave. 
And that's part of explaining the time sequence. 

THE COURT: I think you overcome the 
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issue of hearsay to a degree if you just say this 
letter was written this time, this letter was 
written this time, and as of this date I was asked 
to resign or was fired. Whatever you want to call 
it. 

MS. ROSENBLATT: It also — there are 
cases, and I was doing some research last night on 
non-hearsay, which explains the sequence of events. 
It's not coming in for the truth, it's coming in to 
explain a sequence of events. And certainly the 
sequence of events, he had a four-year term and it 
was premature of over a year. 

And again, he's not going to -- he's not 
going to give his opinion, "Well, I assume" -- and 
this is what happened. He's just going to state 
what happened, what he was given to do. 

THE COURT: The only kicker of the 
thing is the content of that letter, which we don't 
have. 

MS. ROSENBLATT: Except that that is 
what really the Statute 90.954 is all about, where 
even letters and correspondence, if they are not 
located, and if there has been a reasonable request, 
and we requested production, then someone that has 
knowledge about it that -- and he was working 
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directly, preparing a response for the letter, can 
testify under the Florida statute. 

THE COURT: Let's see what they say 

about that. 

MR. WHITING: About the statute. Your 


Honor? 

THE COURT: Yes. About what she was 
just referring to, the statute allowing parol 
evidence, to establish that fact in that letter. 

MR. WHITING: Well, what the statute 
goes to. Your Honor, is the requirement that there, 
as you know in the law, historically, with respect 
to the contents of the document, there would be in 
evidence the document. In circumstances under which 
the contents of a document can be proven when the 
document does not exist, the proponent must show 
that the original was lost or destroyed. 

We have no evidence whatsoever in this case, 
no testimony of any kind by either Dr. Steinfeld or 
anyone else, that the original of this alleged 
letter was lost or destroyed. There simply is no 
such testimony and no basis. They have said they 
have gone to the archives, but haven’t said the 
archives told them it doesn't exist. 

Under circumstances where the adverse party 
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possesses the original, the statute comes into play. 
We don't possess the original. We were asked in 
discovery for a copy of the document. We checked 
our files. We do not have — do not believe any 
such document that he is testifying about exists. 

We don't have it. This statute does not apply. 

And let me focus on the case that Counsel 
quoted to Your Honor. If I got the two key points 
to it, it was first that there was going to be oral 
testimony about the contents of a bill of lading, a 
contract, where the parties had agreed that the 
contract existed. Here there is of course no 
agreement that this document ever existed. There is 
no basis under this statute or any other statute to 
have testimony regarding the contents of the 
document. 

In addition. Your Honor, when we talk about 
business records or exceptions to the hearsay rule, 
what Counsel would have the Court do is use hearsay 
testimony from Dr. Steinfeld about something he says 
he saw as a basis to establish a hearsay exception, 
to then have him testify orally about the contents 
of a document. That certainly is not permissible 
under the Rules of Evidence. , 

In addition, they have said now, I think two 
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or three times, that we are not offering it for the 
truth. Well, I know the argument that will be made 
to the jury about this letter if the testimony comes 
in, and it certainly will be argued for the truth of 
the content and for the very inference that in fact 
this letter and so-called power of the industry 
caused Dr. Steinfeld to be fired. 

They have said that they don't want to offer 
it for the truth and they said that they are not 
suing on it. Your Honor. Well, if that doesn't make 
clear that under Rule 403 the potential for 
prejudice, confusion, and misleading the jury 
outweighs any probative value that could come from 
this testimony, I don't know what else does. 

And I will also say again. Your Honor, which 
Counsel has not addressed, that not only this 
alleged letter, but the predecessors -- X won't say 
predecessors because I don't believe the letter 
exists, but the letters they have handed you, the 
October letter, are protected under the First 
Amendment right to petition. 

THE COURT: I disagree with that. 

MR. WHITING: Well, Your Honor, I would 
like to be heard on that because I think they 
clearly fall within the right to petition. 
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THE COURT: Petition is one thing. 
Writing a letter is -- something of that nature is 
different. 

MR. WHITING: Your Honor, it falls 
squarely within the First Amendment right to address 
your government, whether it's Congress, whether it's 
a legislative entity, or whether it's a department 
of government, to raise concerns about the way 
government is functioning. That's exactly what that 
October 23 letter does. 

THE COURT: Well, let's see. 

MR. WHITING: I point Your Honor to the 

last paragraph of the letter, where Mr. Peoples 
said: I tried to be candid in this letter and I 

have intended no disrespect for you or your office. 
Indeed, I regret the necessity for bringing the 
letter at all, but I hope you will understand and 
appreciate my deep convictions that the department's 
action are unwarranted. 

It's clearly a letter where he's petitioning 
the government with respect to his concerns about 
governmental activity. It falls squarely within the 
First Amendment protection. 

THE COURT: Do you want to address 

that? 
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MS. ROSENBLATT: Your Honor, the cases 
we presented yesterday clearly show that this is not 
protected by any First Amendment right. And 
specifically in this letter, Mr. Peoples is stating, 
on behalf of R.J. Reynolds: I believe it is out of 
order for the clearinghouse of the Surgeon General 
to carry on a vendetta against any lawful industry. 
And he goes on and on about the government acting 
irresponsibly. 

This is not something that is precluded by 
any First Amendment right. This is clearly not 
covered in any of the cases that were cited by the 
defendants. This is a pattern of applying pressure. 
And I think that that's clearly admissible, 
particularly when the evidence we have presented is 
there is no scientific basis for doing so. 

The defendants have their right to object, 
but this is a case based on fraud, and, you know. 

Your Honor, I think- 

THE COURT: Tell you what. I agree 
with Counsel regarding the missing letter. And I 
think reference to any contents to the missing 
letter would be precluded. There is no way to cure 
that one. So, he can testify as to his activities 
and so forth and so on and the letters that he wrote 
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in response. 

I disagree with Counsel for the defense' on 
the use of the First Amendment privilege regarding 
lobbying. I don't think this is one of those kinds 
of things. This goes beyond that. It doesn't 
really fall in the category, in this Court's 
opinion, in any event. So, I will allow these 
letters and responses to them to be produced. 

MS. ROSENBLATT: Most respectfully, 

Your Honor, I mean, it is very, very important to 
us, and I would like to present a few additional 
cases and perhaps- 

THE COURT: You can present your cases. 
That's all right. 

MS. ROSENBLATT: Because Florida 
Statute 90.954, I think the bottom line of that 
statute, and there doesn't have to be agreement 
amongst counsel because many times there's 
disagreement as to the existence. If the letter 
existed, if it were admissible, and this is back in 
1972- 

THE COURT: Well, see, there is a 
problem there. Nobody agrees the letter existed 
except the one person who hasn't got it. And there 
is no way to attack that, so I have a problem with 
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MS. ROSENBLATT: Well, they are able to 
cross examine him about it and it's a pattern of 


letters. 


THE COURT: Is Mr. Peoples going to 


testify here today? 

MR. WHITING: Mr. Peoples is dead. 

THE COURT: Mr. Peoples is dead? 

MS. ROSENBLATT: That also permits, 

when someone is not available. There are many 
exceptions to the hearsay rule. And, really, you 
know, you have got a business record. Then you have 
got a statute that says when it's not available 
parol evidence is permissible. 

And, Your Honor, really, the bottom line for 
Your Honor is trustworthiness. You are dealing- 

THE COURT: That's my problem, though. 

MS. ROSENBLATT: But you are dealing 
with the Surgeon General of the United States, who 
you will hear has not at all in the last period of 
time had any involvement with tobacco issues. He's 
not some anti-tobacco zealot. He's not been 
associated with any organizations. And I think 
perhaps, Your Honor, you know, if you wanted to voir 
dire him and ask him about that, but in terms of his 
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trustworthiness, I certainly think this was part of 
his position as -- and he's been interviewed about 
this. 


THE COURT: It all sounds very good but 

doesn't fall within the confines of the rule. 

That's where I am having a problem with it. 

MS. ROSENBLATT: The rule does permit 


that. 


THE COURT: To a degree. 

MS. ROSENBLATT: To explain. Here, 
it's not just something he saw. It's something he 
was provided to draft a response. This was 
explained in detail during his deposition. 

MR. ROSENBLATT: Judge, this is a man 

who was appointed to a term- 

THE COURT: I understand all of that. 

The biggest thing that's missing here is the fact 
that there is really nothing to say that a letter 
existed in the first place other than one side. If 
the other side said, "Yes, we drafted a letter and I 
don't have it and he doesn't have it," then we would 
know a letter existed and then there would be a 
different story. 

In this case there is only one side to even 
knowing that- 
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MR. ROSENBLATT: In the big picture the 

reality is Reynolds is not going to bring in the 
present CEO to be cross examined on this letter 
because it has no credibility. 

THE COURT: I can’t help you there. 

MR. ROSENBLATT: You could. Your Honor. 

MS. ROSENBLATT: There is a Florida 
Supreme Court, Nahmod versus Nelson, 3 So.2d 162. 
"Plaintiff’s assert here, however, that the findings 
of fact of the lower court are clearly erroneous 
because the master improperly excluded evidence 
which would have necessitated a contrary finding of 
fact when he refused to allow the plaintiff to prove 
by parol the contents of the lost letters written by 
defendant. Unquestionably, secondary evidence is 
admissible to prove the contents of a lost writing 
where proper predicate is laid and where such 
evidence is otherwise competent and admissible.” 

Here we are laying the predicate. This was 
part of his responsibility. He was provided it. 

The defendants did not agree they wrote those 
letters in this case. That is not a requirement. I 
mean, it's something that he received. And parol 
evidence, it goes to the weight. He can be cross 
examined. 
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THE COURT: Let me see that case. 

MS. ROSENBLATT: Okay. 

THE COURT: 1941. 147 -- no. It's 5. 

Excuse me. It's 3 So.2d -- 

MS. ROSENBLATT: 3. 

THE COURT: — 162. 

Let me just read this. It is a Florida 
Supreme Court case. Let me take a recess while I go 
over this. 

MR. WHITING: Is there some way I can 

get a copy of it. Your Honor? 

THE COURT: We can make a copy of it 

right now. 

(A recess was taken after which the 
following proceedings were had:) 

MR. WHITING: I guess I'm not sure 

where we are. I thought the Court had ruled 
clearly, but in response to plaintiffs- 

THE COURT: You read the case. I just 

want to get your response. 

MR. WHITING: My response would be as 

follows. Your Honor. First of all, the case 
predates the Code of Evidence which supersedes 
common law. Secondly, the only other authority 
cited by the plaintiffs requires a specifically 
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relied upon agreement of the parties as to the 
existence of the document. Thirdly, even if you 
look at that case, it says unquestionably secondary 
evidence is -- are where proper predicate is laid 
and where such evidence is otherwise competent and 
admissible. 

There is no way to establish a predicate for 
the existence of this document through a 
governmental procedure that Mr. Steinfeld testifies 
to that when and if a letter came to the government 
it would come to him to prepare a response. This is 
total hearsay, and again we have hearsay building on 
hearsay to establish any ability to try to testify 
to the contents of the document. 

So, for all of those reasons, I would say 
that this case doesn't change anything about the 
fundamental law here, which is that testimony about 
this alleged letter ought not be permitted. 

MS. ROSENBLATT: Your Honor, during the 
break I was looking at Eleazer and Weissenberger's 
Florida Evidence 1997 manual, and significantly the 
statute which is at 909.54 lists two criteria. 

At no time is there any requirement that the 
opposition agree that letters existed and, in fact, 
many times they will disagree. And the comment 
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following the statute says: Section 90.954 lists 

four general situations in which originals are not 
required to be produced and which secondary evidence 
may be used to prove the contents of a writing, 
recording or photograph. 

If one of the section 90.954 exceptions 
applies, a party may prove the contents of a 
writing, recording or photograph with any secondary 
evidence. Okay. 

Section 90.954 rejects the concepts of 
degrees of secondary evidence. The section allows 
any form of secondary evidence to be used to prove 
the contents of the original, where an exception, 
one exception, is satisfied. 

And then they use as an example 
illustration: 


QUESTION: Do you have the letter sent to 


you by the defendant? 


Where is it? 


fire. 


It was destroyed when my office burned in a 


Here he's going to say he was dean of 


several law schools, he moved, he had it. 

Do you recall what the letter said? 
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Opposing Counsel: Objection. Best evidence 


The Court overruled. 

The ruling is correct. 

That's what we are hoping this court will 
say, overruled. 

The original has been shown to be lost for 
reasons not to proponent's bad faith. Here this is 
obviously an admission against interests. It's 
something that the defendants would not want in and, 
you know, I think since he was provided this letter 
and there are predecessor letters, a series of these 
that he was provided to prepare a response, it 
wasn't as if someone just haphazardly sent them. 

"Hey, did you see this letter President Nixon got?" 

So, I think under the statute it's very, 
very clear that he is -- if the letter were here and 
we were submitting it, it would be admissible. So 

i 

therefore the fact that he cannot — and he will 

I 

testify he cannot locate it. We have done requests 
for production as to every defendant in this 
lawsuit, including R.J. Reynolds. We have 
responses, they don't have it. 

You know, we have met our burden. And I 
think under the statute, not only have we met one. 
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we have probably met just about every one of the 
criteria under the statute 90.954. Any one will do. 
I think we have met all four. 

And they had it within their control. And, 
you know, we are very much at a disadvantage, you 
know, in this situation, and I think he could be 
permitted to -- he should be permitted, under the 
statute and the case we gave you, to testify. 

And the statute does not require a 
stipulation. It would have no effect because there 
would always be a denial as to letters and as to 
certain documents. And that's why, you know, for 
whatever it may be worth, issues of credibility and 
cross examination, you know, the doctor should be 
permitted to testify as to the existence. 

MR. WHITING: May I be heard. Your 

Honor? 

THE COURT: Sure. 

MR. WHITING: I think what we have here 

is an argument that says not only can I prove the 
contents of something through total hearsay where 
there is no opportunity to cross examine anyone 
contrary to it, but the argument is, I can prove the 
existence of the letter through this hearsay, 
testimony. 
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Almost by definition. Judge, this statute, 
90.954 presumes the existence. It's talking about 
proving the content of a writing. It is not talking 
about proving the existence of a writing. If the 
statute were as the plaintiffs argue, then any 
person, any party in litigation, could come in and 
allege something that doesn't exist and say, "Judge, 
I can rely on this statute to testify to its 
contents." That's exactly where we are. Judge. 

THE COURT: I am not convinced of the 

plaintiffs’ position on that. My ruling will stand 
as it relates to the missing document and the 
contents thereof. I think there is one element just 
missing there that we just cannot overcome at this 
point. 

So, my ruling will stand as to the contents 
of that document. The other documents, you can 
testify about. 

MR. WHITING: Your Honor, I understand 
the Court has ruled. I simply want to draw your 
attention, with respect to the right to petition 
issue, to California Motor Transport Trucking 
Limited, a decision of the United States Supreme 
Court, 404 U.S. 508, which makes expressly clear 
certainly the right to petition extends to all 
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departments of the government. The right of access 
to the courts is indeed but one aspect of its right 
to petition. 

I want to make sure that the Court has the 
access to those. And indeed the citations that the 
plaintiff has given you are Florida state law 
citations. This is a First Amendment federal 
constitutional protection that applies through the 
14th Amendment. 

THE COURT: X understand. Thank you. 

Let's bring him in. Bring the jury in. 

MR. ROSENBLATT: Before the jury comes 
in, Dr. Steinfeld has a condition which sometimes it 
just hits him where he has to go to the bathroom. I 
said, just raise your hand if that occurs. 

THE BAILIFF: Bringing in the jury. 
Jurors entering the courtroom. 

(The jury entered the courtroom and the 
following proceedings were had:) 

THE COURT: Good morning, folks. Usual 

standard question: Has anybody watched TV, read 

newspapers, had conversations with anyone or know 
anything about this case other than what's happened 
in the courtroom? , 

JUROR NO. 98: No. 
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THE COURT: All right. 

THE COURT: Yes, sir. 

MR. ROSENBLATT: Dr. Jesse Steinfeld. 


Right up there, Dr. Steinfeld. 

THE CLERK: Stand and raise your right 

hand. 

Thereupon: 

JESSE L. STEINFELD, M.D. 
having been first duly sworn, was examined and 
testified as follows: 


THE COURT: Doctor, if at any time you 

need a break, just- 

DIRECT EXAMINATION 
BY MR. ROSENBLATT: 


Q. Dr. Steinfeld, will you please tell the 
ladies and gentlemen of the jury your full name and 
your present address? 

A. Jesse Leonard Steinfeld. The address is 
[DELETED] 

Q. You are a medical doctor? 

A. Yes. 


Q. At one time you were Surgeon General of the 
United States; is that correct? 

A. That's correct. 
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Q. I will get to that point in time, but let me 
take you through your medical education, background 
and training. 

Where did you get your MD degree and in what 

year? 

A. Western Reserve, Cleveland, Ohio. The year 
was 1949. 

Q. Tell us about any internship or residency 
that you served. 

A. Well, I interned at Cedars of Lebanon 
Hospital in Los Angeles from '49 to '50 and had a 
residency in internal medicine at Veterans Hospital 
in Long Beach; Atomic Energy Commission fellowship 
in the medical sciences, I think *51 through '52; 
and then joined the Public Health Service, where X 
was assigned to the National Cancer Institute, which 
had an outpost in San Francisco at the University of 
California. 

The reason for the outpost was that the 
National Institute of Health was in the process of 
building a clinical center, which they opened in 
late '53 . 

Prior to that time, the National Institute 
of Health conducted research in a laboratory and on 
animals, but had no clinical research activities on 
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humans. 

Q. Are you board-certified in the field of 
internal medicine? 

A. Yes, I am. 

Q. Now, you were a professor of medicine at the 
University of Southern California from when to when? 
During what time frame? 

A. Well, I was assistant associate and then 
full professor from, let's see, '59 through the end 
of '67. 

Q. Now, when were you deputy director of the 
National Cancer Institute? 

A. Beginning in '68 until mid-'69 or spring of 
'69, when I was asked to move downtown as acting 
deputy, assistant secretary, for Health and 
Scientific Affairs. 

Q. That was for the Department of Health, 
Education and Welfare? 

A. That is correct. 

Q. And how long were you assistant secretary 
for Health and Scientific Affairs for the Department 
of Health, Education and Welfare? 

A. Well, I was deputy assistant secretary. I 
had that position and then in November or December 
of that year became Surgeon General, so I held both 
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positions until I was no longer Surgeon General or 
deputy assistant secretary. And that was in January 
of '73. 

Q. When did you become Surgeon General of the 
United States? 

A. November or December of '69. 

Q. And you served as Surgeon General of the 
United States until when? 

A. The inauguration date of President Nixon's 
second term, January of '73. 

Q. Okay. I'm going to come back to your role 
as Surgeon General, but I want to ask you some more 
questions generally about what you have done in your 
medical career. 

Now, you were a professor of medicine and 
oncology at Mayo Medical School in Rochester, 
Minnesota; is that correct? 

A. That's correct. 

Q. And during what time frame? 

A. That was, let's see, probably April of '73 
through the fall of '74. 

Q. Okay. So obviously that was after you left 
your position as Surgeon General? 

A. Yes. 

Q. What did the field of medical oncology 
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entail back then in the early '70s? 

A. Well, it matured a great deal from the time 
I entered in the early '50's. There were many more 
drugs. We only had two when I started medical 
oncology. And it involved the treatment of patients 
with advanced or metastatic cancer in an attempt to 
palliate or relieve the pain and suffering, and in 
certain instances, because of a remarkable discovery 
by Roy Hertz of a drug named methotrexate that would 
cure a tumor called choriocarcinoma, which was a 
tumor that occurred in the placenta when a woman was 
pregnant, and usually she would live only seven or 
eight months after the tumor was diagnosed, this 
drug in many instances would cure the tumor. 

So, it involved taking care of the patients, 
giving the drugs. But more importantly, patients 
with cancer have multiple other complications. The 
tumor doesn't restrict itself to one place. They 
may have neurologic problems. They may have 
urologic, genitourinary problems. They may have 
breathing problems. They may have cardiovascular 
problems. They are susceptible to infection, 
particularly after they are treated. Most 
anti-cancer drugs depress the white cells and the 
immune system. 
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So, really, it was, the medical oncologist 
had to be an all around very good internist. It's 
excellent training for all of medicine. We did not 
do surgery, however. 

Q. Now, Dr. Steinfeld, you were the president 
of the American Society of Clinical Oncologists, and 
when was that? 

A. I believe that was '71. 

Q. Okay. The definition of oncology is what? 

A. Study of tumors. Onco, I think, is tumor, 
and oncology would be the study of tumors. 

Q. Now, in terms of your medical career, you 
were the dean of the Medical School of Virginia, I 
believe from 1976 to 1983. 

A. That's correct. 

Q. Now, during that time frame, were your 
duties essentially administrative as opposed to 
patient care? 

A. Yes. There's a lot of administration in 
medicine. There's even more now. 

Q. And then after you left as dean of the 
Medical School of Virginia, you became president of 
the Medical College of Georgia from 1983 to 1987; is 
that correct? 

A. 1984 -- yes, 1983 to 1987. Yes. 
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1 

Q. Okay. And did you have any teaching 

2 

responsibilities at the Medical College of Georgia? 

3 

A. I gave an occasional lecture on health 

4 

policy or public health. 

5 

Q. Now, in terms of your professional career. 

6 

after you left as president of the Medical College 

7 

of Georgia in 1987, did you retire or did you 

8 

continue to practice? 

9 

A. I retired. I retired with a disability, but 

10 

I volunteered for a number of organizations. 

11 

Q. Dr. Steinfeld, when you were Surgeon General 

12 

of the United States, was it your primary task to 

13 

safeguard the public health? 

14 

A. Yes. 

15 

Q. You have seen A Frank Statement to Cigarette 

16 

Smokers and you know what that is? 

17 

A. I can't read it from here. 

18 

THE COURT: Exhibit number? 

19 

MR. ROSENBLATT: 18? 

20 

THE CLERK: Yes, 18. 

21 

A. Well, let's see. I have trifocals. 

22 

Q. Trifocals? 

23 

A. Yes. 

24 

THE COURT: Do you have a smaller copy 

25 

to look at? 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^T^M/ts»^w. industrydocuments.ucsf.edu/docs/fqjl0001 








1 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9361 

MR. ROSENBLATT: Well, I need the big 

copy. 

THE COURT: You can use the big one. 

He can use the small one. It would be a lot easier. 

THE WITNESS: Yes. 

THE COURT: See what we have. 

Q. Let me get to -- what I am asking you now is 
have you seen the Frank Statement before? 

A. Yes, but I would like to read it if you 
are- 

Q. Typical academic. You want to read it. 

MR. COFER: Your Honor, we have a copy, 

if it will assist the doctor. 

See if you can read that, Doctor. 

MR. ROSENBLATT: Thanks a lot. 

Q. Let me get to one very specific question. 

Dr. Steinfeld, where the statement is made by the 
tobacco companies signing the Frank Statement: We 

always have and always will cooperate closely with 
those whose task it is to safeguard the public 
health. 

And my question to you, sir, is: When you 
were Surgeon General of the United States, did 
Philip Morris, R.J. Reynolds, Lorillard, Brown & 
Williamson and Liggett always cooperate closely with 
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you? 


MS. SANTACROCE: Objection, Your Honor. 
THE COURT: Overruled. 

MS. SANTACROCE: Your Honor, may X be 


heard at sidebar? 


THE COURT: All right. 


(Thereupon, a sidebar conference was held, 
which has been excluded by order of the Court.) 
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(Thereupon, the following proceedings were 
held within the hearing of the jury:) 

THE WITNESS: Before you proceed, can I 
make a comment? There is no date on this document. 

MR. ROSENBLATT: Are you becoming a 

lawyer now? 

THE WITNESS: No. 

Q. (By Mr. Rosenblatt) Are you worried about 
the date? 

A. Yes. I would like to- 

Q. It's in evidence. Dr. Steinfeld. Don't 
worry about the date. 

THE COURT: Why don't we put it in its 
time frame. If you know what the date is, tell him. 
Q. It was published in newspapers across the 
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United States in January 1954. 

A. Okay. Thank you. 

Q. Now, to get back to my question, the 
statement in the Frank Statement, "We always have 
and always will cooperate closely with those whose 
task it is to safeguard the public health." And my 
specific question to you is: When you were Surgeon 

General of the United States, did Philip Morris, 

R.J. Reynolds, Lorillard, and Brown & Williamson 
cooperate with you as Surgeon General? 

A. No. 

Q. When you were Surgeon General of the United 
States, as part of your official duties, did you 
have occasion to identify what you considered to be 
the number one public health problem in America? 

A. Well, not only the number one public health 
problems, but any serious public health problem, 
yes . 

Q. What did you characterize, officially and 
publicly during your term of office, as the number 
one public health problem facing America? 

A. Cigarette smoking. I would add that my 
first act as principal deputy assistant secretary 
was to take a position -- of the Public Health 
Service -- take a position that fluoridation of 
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water was a good idea, because 98 percent of the 
American population had caries, which is not a fatal 
disease. And since water had been fluoridated and 
added to toothpaste, a number of dental schools have 
gone out of business. 

So, there were other problems obviously. 

Q. Did you come up with a -- something called a 
Bill of Rights for the Nonsmoker? 

A. I didn't come up with a Bill of Rights. I 
suggested during the speech, I believe to the 
Interagency Council on Smoking and Health in 1971, 
and I can't remember the exact words, but I think 
you have them, in the last paragraph I said it was 
high time to interpret the Bill of Rights for the 
nonsmoker who has -- should have a right to clean 
air. And I can't remember the exact wording, but 
that was the gist of it. 

Q. In 1971, as Surgeon General of the United 
States, did you take a position with respect to 
whether cigarette smoking should be banned on 
airplanes and other places? 

A. Well, I felt, yes, that involuntary smoking, 
which is what some people call passive smoking, but 
unless one wishes to die, one must breathe. And if 
there is cigarette smoke in the air, then one 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^I^iM/ts»^w. industrydocuments.ucsf.edu/docs/fqjl0001 







1 

2 

3 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9366 

becomes an involuntary cigarette smoker, as opposed 
to the person who is lighting up and actually 
smoking a cigarette. That would be voluntary 
cigarette smoking. 

Q. Now, Dr. Steinfeld, you had occasion to make 
a speech and write an article in 1972 called The 
Surgeon General Reports: Where the Antismoking 
Campaign Stands in 1972. 

MR. ROSENBLATT: I would like this 
marked for identification. 

THE CLERK: This is Plaintiffs' Exhibit 

No. 6 marked for l.D. 

MR. ROSENBLATT: Thank you. 

MR. HARDY: What's the number, please? 

THE CLERK: No. 6 for l.D. 

(Plaintiffs' Exhibit No. 6 was marked for 
identification.) 

BY MR. ROSENBLATT: 

Q. And what is that document you have in your 
hands ? 

A. It says Bulletin on National Tuberculosis 
and Respiratory Disease Association, May, 1972. 

Q. Is that an article you wrote, a speech you 
made, or both? 

A. I believe it's an article called the Surgeon 
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1 

General Reports: "Where the Anti-Smoking Campaign 

2 

Stands in 1972.” 

3 

Q. Okay. I'd like to ask you a specific 

4 

question about that. 

5 

A. Okay. 

6 

Q. Thank you. 

7 

MR. WHITING: May I see it, please? 

8 

MR. ROSENBLATT: What I intend to read 

9 

is there. 


MR. WHITING: May we approach. Your 

11 

Honor? 

12 

******** 

13 

(Thereupon, a sidebar conference was held. 

14 

which has been excluded by order of the Court.) 

15 

******** 

16 


17 


18 


19 


20 


21 


22 


23 


24 


25 
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(The following proceedings were held within 
the hearing of the jury:) 

BY MR. ROSENBLATT: 

Q. Okay. Dr. Steinfeld, do you remember in 
1972 giving a press briefing for the opening of the 
National Education Week on Smoking? 

A. I guess I did. I can't remember that 
specifically. 

Q. Well, why don't you -- maybe this will 
refresh your -- what I have marked in ink there. 

THE COURT: Just read it to yourself. 
BY MR. ROSENBLATT: 

Q. Yes. Read it to yourself. 

A. Yes. 
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Q. And what point were you making during that 
press briefing about cigarette smoking and health? 

A. I made the point or hoped that in the next 
year, each American citizen would review for him or 
herself the summary findings about smoking. I said. 
There's no longer an honest disagreement among 
medical scientists about the hazards of cigarette 
smoking. There is no disagreement. 

I said. Smoking is deadly. 

Q. And you're saying that as Surgeon General in 
1972, you were telling the American people there was 
no honest disagreement among scientists as to the 
health hazards of cigarette smoking? 

A. That is correct. 

Q. And did the Tobacco Institute -- did the 
tobacco industry react in 1972 to those statements 
by you to the American people? 

A. The Tobacco Institute -- 

THE COURT: Don't read from the 

document. 

THE WITNESS: Don't read it? 

THE COURT: Don't read from the 

document. Use that to refresh your memory. 

THE WITNESS: Okay. 

BY MR. ROSENBLATT: 
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Q. I'm not asking you for the word-for-word 
response — 

A. X understand. 

Q. -- of the Tobacco Institute. 

A. The response was that, once again, either 
the Surgeon General or the Department of Health, 
Education and Welfare has failed to inform the 
American public of disagreements among some 
scientists and has continued its process of, I 
guess, misinformation or disinformation. 

Q. So it's fair to say that the Tobacco 
Institute, through its response to your press 
briefing, cast doubt on what you told the American 
people about the hazards of cigarette smoking? 

MR. WHITING: Objection, Your Honor, 

lead. 

THE COURT: Well, it is leading, but 
it's more of a summary. 

A. I would say it was more than casting doubt. 

I thought it was contradicting. 

BY MR. ROSENBLATT: 

Q. Okay. Dr. Steinfeld, what was the British 
perinatal study which was published in 1971? What 
was that all about? 

A. Some years earlier, the British government 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^T^M/ts»^w. industrydocuments.ucsf.edu/docs/fqjl0001 










1 

2 

3 

4 

5 

6 
7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9376 

did a very large study of pregnant women, collecting 
information about diet, weight, complications, age 
of the women, their husbands, their parity, some 
children they'd had, and they published one or more 
articles about the study. 

And then as the information about smoking 
not only causing lung cancer but other diseases, 

'64, the report to the Surgeon General by the 
advisory committee said there was -- it was time to 
take action regarding cigarette smoking with respect 
to cancer, but they were not certain about 
cardiovascular disease or pulmonary disease, data 
kept accumulating. 

So they went back, because they had 
information on the smoking habits of the pregnant 
women, and this wasn't something that they had 
intended, I don't believe, in the beginning, they 
went back and analyzed the data, and they found that 
the babies born to women who smoked were shorter and 
weighed less than babies born to women who did not 
smoke. And that indicated that smoking during 
pregnancy affected the height and weight of the 
fetus, as well as perhaps other things, but they had 
the information on the height and weight. 

Q. And that came out while you were Surgeon 
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1 

General, the British perinatal study? 

2 

A. Yes. I probably had heard about it earlier. 

3 

because during the time that I was Surgeon General, 

4 

we had three meetings a year; one in the U.S., one 

5 

in London, one in Canada, of the health officials 

6 

from three countries to coordinate information and 

7 

to provide data on research in progress. 

8 

Q. What did the Tobacco Institute have to say 

9 

publicly about the conclusions of the British 

10 

perinatal study published in 1971? 

11 

MR. WHITING: Objection, Your Honor. 

12 

A. I — 

13 

MR. WHITING: May we approach? 

14 

THE COURT: I'm sorry? 

15 

MR. WHITING: It totally calls for 

16 

hearsay. 

17 

THE COURT: Oh, okay. All right. 

18 

Rephrase the question. 

19 

BY MR. ROSENBLATT: 

20 

Q. To your knowledge, did the Tobacco 

21 

Institute -- did the tobacco industry react publicly 

22 

to the published findings of the British perinatal 

23 

study? 

24 

A. Yes. 

25 

MR. WHITING: Excuse me. 
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Honor? 


9378 

MR. ROSENBLATT: And -- 

THE COURT: Wait. Wait. There was an 

MR. WHITING: May we approach. Your 


THE COURT: On this same objection? 
MR. WHITING: It’s about this whole 

topic area, yes. 

THE COURT: All right. Whole topic. 

All right. 

******* 
(Thereupon, a sidebar conference was held, 
which has been excluded by order of the Court.) 

******* 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^T^M/ts»^w. industrydocuments.ucsf.edu/docs/fqjl0001 









1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9381 


(The following proceedings were held within 
the hearing of the jury:) 

BY MR. ROSENBLATT: 

Q. Okay. Dr. Steinfeld, I was asking you about 
the tobacco industry's reaction to the conclusions 
of the British perinatal study published in 1971. 

And for the purpose of this question, I just want to 
know, was the public reaction of the Tobacco 
Institute positive, or did they knock the results? 

A. It was positive. 

Q. Positive in what sense? 

A. Positive in the sense that they suggested 
that pregnant women -- 

MR. WHITING: Hold it. 

A. -- should take up smoking. 

MR. ROSENBLATT: Wait. 

THE COURT: Stop everybody. Stop. 

THE WITNESS: Okay. 
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THE COURT: I’m not sure he understood 

the question. 

MR. ROSENBLATT: No. 

THE COURT: So rephrase the question. 

THE WITNESS: Okay. I'm sorry. 

THE COURT: Listen to the question. 

MR. ROSENBLATT: Well, there is no way, 

now that I'm reminded, in terms of what happened at 
the sidebar, there's no way for me to rephrase it 
until we deal with it later, because his answer, I 
know what his answer is going to be. 

THE COURT: It only requires a one word 

answer, so if you want to -- it's up to you, 
whatever you want to do, or if you don't want to 
rephrase the question. 

MS. ROSENBLATT: Your Honor, the answer 
then goes with the question that was objected to. 

THE COURT: If you agree that's the 

situation, then we'll move on. 


MR. ROSENBLATT: I'll drop it at this 


point. 

THE COURT: Okay. 

BY MR. ROSENBLATT: 

Q. Dr. Steinfeld, from a public health 
standpoint, when the public health community 
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decides, as you do, decided in 1972, that cigarette 
smoking is hazardous to health, from a public health 
standpoint, do you have to know the precise 
mechanism in cigarettes or in tobacco smoke which 
causes cancer, or is it enough from a public health 
standpoint to simply know cigarettes cause cancer? 

A. It's enough from a public health standpoint 
to know that cigarettes cause cancer. And I would 
like to use an analogy. 

Q. Go ahead. 

A. Which I may not get exact, because it was 
the first year I was in medical school in 1945. 

It had to do with, I believe, an epidemic of 
cholera in London, and a physician named John Snow, 
who studied the various people who developed 
cholera. And he decided that there was a well that 
was contaminated. I think it was called the Broad 
Street Pump. 

In any event, he removed the handle from the 
well, and the cholera epidemic subsided. I believe 
that was before the germ theory of disease had been 
discovered. 

So he, by removing the cause, without 
knowing exactly what the cause was, was able to 
abort -- not abort, but to stop an epidemic. 
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Q. He knew there was a connection between the 
water and the cholera, so he turned off the faucet? 

A. He took the handle off the well, you know, 
the pump. 

Q. And that eventually solved the problem? 

A. Yes, after. The cholera can be transmitted 
from person to person. After it -- it stopped 
people from drinking water that was heavily 
contaminated with cholera vibrio, which had not been 
discovered at that point, the bacillus, because they 
hadn't discovered any bacillus. 

Q. If secondhand smoke had been treated as any 
other environmental toxin back in 1971 or 1972, what 
would have happened? 

MR. WHITING: Objection, Your Honor. 

THE COURT: It's a little broad. Let's 

see if you can narrow it down. 

MR. ROSENBLATT: Okay. 

BY MR. ROSENBLATT: 

Q. Was secondhand smoke treated, from a public 
health standpoint in terms of your ability to take 
action, was it treated the same as or differently 
from, let's say, some occupational toxin or some 
environmental agent, which you thought was a health 
hazard? 
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MR. WHITING: Objection, Your Honor. 
May we approach? 

THE COURT: Okay. 

Mark the question, please. 
******* 

(Thereupon, a sidebar conference was held, 
which has been excluded by order of the Court.) 
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(The following proceedings were held within 
the hearing of the jury:) 

BY MR. ROSENBLATT: 

Q. Dr. Steinfeld, I'm going to ask the court 
reporter to repeat the question, which I'm sure you 
don't remember exactly, and I don't remember it 
exactly. 

(The reporter read back the question as 
transcribed on Page 9384, Line 20.) 

A. Secondhand smoke, and even primary smoke, 
was not subject to the jurisdiction of any agency 
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that I was aware of, not the Food and Drug 
Administration, not the Federal Trade Commission. 

Not anybody. I believe it was not included in the 
Food, Drug and Cosmetic Act of 1906 or 1908, which 
regulated the purity of foods and drugs and 
cosmetics, so there was no option in terms of taking 
action, other than to urge the American people to 
take social action themselves. 

Q. Let me understand this. In 1971, 1972, 

you're Surgeon General of the United States, you 
would like to see smoking banned on airplanes and 
other forms of public transportation. 

Well, why didn't you have the power to make 
sure that was done? You're the number one public 
health official in America. That's what you want to 
do. Why couldn't you do it? 

A. Well, the one instance where I could do it 
would be if it were an eminent hazard to public 
health, that is, something that would kill within a 
couple minutes or a couple days. 

Cigarette smoking results in diseases after 
a considerable period of time, in most instances, 
although one can show acute changes in 
carboxyhemoglobin and in exercise tolerance, et 
cetera, but there was no authority vested in the 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^T^M/ts^w. industrydocuments.ucsf.edu/docs/fqjl0001 







1 

2 

3 

4 

5 

6 

7 

8 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9388 

office that would have allowed the banning. Nor, 
was there, I would say, in any other office in the 
Federal Government. 

Q. Now, to become Surgeon General of the United 
States, how does that work? Is that a Presidential 
appointment? 

A. It's a presidential appointment, yes. 

Q. Now, was your -- and you were appointed by 
President Nixon? 

A. Yes. 

Q. Had you ever known President Nixon before he 
appointed you? 

A. I had never met -- I had never met President 
Nixon before. 

Q. Now, was your Presidential appointment as 
Surgeon General of the United States a term 
appointment or a political appointment? 

A. It was a term appointment. 

Q. Now, explain to the jury what that means and 
how that differs from a political appointment. 

A. Well, the -- when a person becomes 
president, he fills the various cabinet posts with 
people like Secretary of State, treasury, HEW, which 
is now HHS, et cetera. 

Q. Now it's called Health and Human Services? 
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A. Right. 

Q. And in those days it was Health, Education 
and Welfare? 

A. Yes. HHS is Health and Human Services. 

He appoints them or nominates them. They 
are confirmed by the Senate, and their sheepskin or 
appointment, or whatever, it says, the President of 
the United States hereby appoints so and so 
Secretary of State, because of his integrity and 
ability, and then it says, at the pleasure of the 
president and for the time being, which means that 
any of them could wake up one morning and find out 
that they were no longer whatever they were. 

The term appointment, which is -- goes to a 
career public health service officer says, 
everything is the same, and it's signed by the 
President and Secretary of State, who I guess he 
appoints first, William Rogers was Richard Nixon's. 

Mine says, the President of the United 
States appoints so -- Jesse Steinfeld because, I 
think, of his integrity and ability, to the position 
of Surgeon General, for a term of four years, 
beginning let's say December 17th, 1969 and ending 

December 17th, 1973. 

Q. Okay. So as a practical matter, does that 
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mean, like in today's context, that if President 
Clinton decided to fire his secretary of Health and 
Human Services, he could just do that? 

A. Well, yes. 

Q. Okay. Whereas with a term appointment, 
ordinarily he could not? 

A. He could not do it as easily, because, in 
essence, he has their resignation in his hands at 
his pleasure and for the time being. 

Q. Okay. Now, you were -- you were Surgeon 
General of the United States when the 1972 Surgeon 
General's Report came out; correct? 

A. Yes. 

Q. What did the 1972 Surgeon General's Report 
say on the subject of secondhand smoke? Again, not 
word for word. Just what, if anything, was 
mentioned about it? 

A. There was a chapter on secondhand smoke, 
which was the first time there had been a chapter on 
secondhand smoke. 

Q. And who wrote that chapter? 

A. It was written by John Holbrook, primarily, 
but the sequence is that the chapters are then 
reviewed by other experts in the field. They make 
what they feel are corrections. 
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A corrected version is sent out to experts 
again, and, ultimately, there are some senior people 
who review the entire document for consistency and 
accuracy, et cetera. But usually one -- one or two 
people are assigned because of their expertise in 
the field, to do the first draft of the chapter. 

Q. Was it you who made the policy decision that 
there would, if fact, be included in the '72 Surgeon 
General's Report a chapter on secondhand smoke? 

A. Yes, it was. 

Q. So you're the man who made the decision to 
appoint someone to write that chapter? 

A. Yes. I told -- Dan Horn was the overall 
author, coordinator of the report, and he had a very 
small staff in his office, and John Holbrook was a 
member of that staff. 

Q. Dr. Holbrook has testified in this case 
previously. 

Now, Dr. Steinfeld, had secondhand smoke, to 
your knowledge, ever been mentioned in a Surgeon 
General's Report before 1972? 

A. Boy, I don't know every word in it. I can't 
say. I doubt it, but I don't know. 

Q. Okay. 

A. I think the sidestream smoke and the smoke 
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that the person expels from their mouth after 
inhaling, its composition had been probably 
described in earlier reports, but I believe that the 
chapter that Dr. Holbrook wrote was the most 
complete description. 

Q. Now, before the 1972 Surgeon General's 
Report was published, you had made public your 
position about wanting to ban smoking on airplanes 
and other forms of public transportation; is that 
correct ? 

A. I will have to answer that in a little 


more — 

Q. Sure. Go ahead. 

A. -- detail. 

As Surgeon General, I was responsible for 
issuing a report each year to Congress. That was -- 

Q. Required. 

A. -- a requirement. And I made speeches 

around the country to various groups. But it seemed 
to me I was seeing the same faces and I was 
preaching to the converted, and it occurred to me 
that we were getting nowhere. 

We were doing more and more research. We 
were moving a decimal point. We were adding 
additional -- that is, how many people get what. 
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And we were adding additional diseases to those 
already known to be caused by cigarette smoking. 

And I thought that we should use the same 
mechanism that the industry itself used, which was 
social action, peer pressure. And I suggested that 
in the speech earlier, which I couldn't remember the 
exact words that I used. And in addition to that, 
because of the British perinatal study, because of 
the fact that children, infants under three years of 
age, particularly under a year and a half of parents 
who smoke had a higher incidence of hospitalization 
for respiratory diseases and pneumonia, and had a 
higher incidence of them altogether, had more severe 
asthma, it was obvious that smoking had effects 
beyond the person who was smoking. 

So my intent was to get social action on 
volunteer groups and to stimulate research on 
secondhand smoke, stimulate research on its 
relationship to respiratory disease, to heart 
disease, to cancer, et cetera. And that was my 
intent. 

But at the same time, because we already 
knew that it aggravated people who were allergic and 
caused discomfort, I advocated that in closed public 
places without adequate ventilation that it would be 
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advisable to not allow smoking. There would be 
other places to smoke. 

Q. Now, as a result of those positions which 
were publicly expressed in your role as Surgeon 
General, did you become aware of a correspondence 
between the president of R.J. Reynolds Tobacco 
Company and the Secretary of Health, Education and 
Welfare, Elliott Richardson? 

A. Yes. The system in the government, the 
story is that if you work for 30 years, for the 
first 15 years, you never sign anything; you write. 
That is, you write for somebody else to sign. The 
last 15 years, you never write anything; you sign. 
Somebody else prepares it for you, and you sign it. 

When letters come in, and we got many 
letters, I got many letters, there was a mailroom 
called Executive Secretariat in HEW, Health, 
Education and Welfare, I'm sure there was a much 
bigger one in the White House, and they would read 
the letter and ship it off into the bowels of the 
agency most -- you know, to which it was most 
relevant to prepare a draft answer. 

And then it would come back up through 
channels, and everybody from an assistant secretary 
would initial it or modify it, and if he modified 
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it, then he would sign that, and ultimately it got 
back to the person to whom it was sent. I've had 
the experience of having answers written to my 
relatives before I ever got the letter, that 
somebody sent it out to be answered. 

In the instance of letters -- a letter to 
Richardson or several letters to Richardson 
regarding tobacco -- 

Q. Well, let me stop you there, and I want to 
show you those letters. 

A. Okay. 

Q. I'm going to show you a series of letters 
that I am asking to be marked as Plaintiffs' Exhibit 
for Identification No. 1149, and I would ask you to 
look through them, these are the same ones that we 
looked at when we met last night, and whether you 
recognize them. 

MR. WHITING: Excuse me. May I see 

what you're referring to? 

MR. ROSENBLATT: These were shown 
during his deposition. 

MR. WHITING: You're not including the 

last group? 

MS. ROSENBLATT: No. There is -- is 

there one missing? 
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MR. ROSENBLATT: The one you objected 

to. 

MR. WHITING: No. 

MS. ROSENBLATT: This one, is that 
there? That should be there, too. 

MR. WHITING: Thank you. 

THE CLERK: You want it marked? 

MR. ROSENBLATT: Yes. 

BY MR. ROSENBLATT: 

Q. Just glance at them. Dr. Steinfeld, and tell 
us if you've seen them before. 

THE CLERK: It will be Plaintiffs' 

Exhibit 6, 7, 8 and 9, marked for I.D. 

(Plaintiffs' Exhibits Nos. 6, 7, 8 & 9 were 

marked for identification.) 

BY MR. ROSENBLATT: 


Q. 

It' s 

not 

my 

purpose to 

— — 


A. 

Yes . 

I ' 

ve 

seen them be 

fore . 


Q. 

Yes. 

It 

' s 

not my purpo 

se now 

to get into 

the content 

of e 

ach 

letter, but 

please 

explain to 


the jury who wrote the letters and your involvement, 
if any, in terms of drafting proposed responses. 

A. Okay. The first letter is dated August 
28th, and it is written to Mr. David S. Peoples, who 
is president of R.J. Reynolds, and signed by Elliott 
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Richardson, with a copy to Surgeon General J.L. 
Steinfeld. 

And I don't have the letter from Peoples to 
Richardson, but Richardson responds, and he says -- 

THE COURT: No content. 

THE WITNESS: No content? 

THE COURT: No. Just to whom and from 

and the date. 

THE WITNESS: That was the date. 

A. Then on October 23rd, 1972, there was a 

letter to Secretary Richardson from David S. 

Peoples. 

And then on November 10th, 1972, there is a 

letter -- humn. Actually there's a series of 
letters, the last one of which is from Secretary 
Richardson to Mr. Peoples, but in between, there are 
copies of draft letters written, again, in the 
bowels of the agency for Secretary Richardson to 
utilize and his response. 

Q. In other words, you would prepare a draft 
giving Secretary Richardson the choice of how he 
wished to respond to the letters from the president 
of Reynolds? 

A. Yes. 

MR. ROSENBLATT: Okay. Now, I am now 
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offering these letters as Plaintiffs' Composite 
Exhibit No. 1149. 

THE COURT: All right. Over objection. 
(Plaintiffs' Exhibit No. 1149 was received 
in evidence.) 

BY MR. ROSENBLATT: 

Q. Is it fair to say that basically in that 
series of letters, the president of RJR Reynolds was 
complaining to the administration about you and 
about your stand on tobacco and health? 

MR. WHITING: Objection, Your Honor. 

The letters speak for themselves. I don't know how 
this witness can testify to what's in the minds of 
other people. 

THE COURT: In general. 

BY MR. ROSENBLATT: 

Q. In general is that what they deal with? 

A. They dealt with me and the Office on Smoking 

and Health and, in fact, the whole department. 

Q. Did you leave your office as Surgeon General 
of the United States before your term of office 
ended? 

A. Yes. 

Q. Were you fired? 

A. That could be one interpretation, yes. 
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Q. 

A. 

Q. 

A * 

Q. 


Well, what's your interpretation? 

Yes . 

And why? 

Pardon? 

Why? Why were you fired? 

MR. WHITING: Objection, Your Honor. 

THE COURT: I'll sustain the objection. 

BY MR. ROSENBLATT: 

Q. Were you given a reason -- who fired you or 
who told you they wanted your resignation or you 
weren't Surgeon General anymore? 

A. It's not that simple, and I will have to 
start at the beginning. 

Q. Start at the beginning. 

A. Okay. I was -- 

MR. WHITING: Your Honor. 

THE WITNESS: It's not long. 

THE COURT: I know it's not. 

THE WITNESS: Sorry. 

THE COURT: We better talk. 

MR. ROSENBLATT: That's what will be 

long. 

******* 
(Thereupon, a sidebar conference was held, 
which has been excluded by order of the Court.) 


Copyright 1997 -- Taylor, Jonovic & White 
All Rights Reserved 

(All Sidebars Excluded by Order of the Court) 


http://legacyJibrary.ucsf.ecB(^ifltir(^T^M/t9C^w. industrydocuments.ucsf.edu/docs/fqjl0001 











9410 

1 

THE COURT: Okay. Are you ready for 

2 

the jury? 

3 

Bring in the jury. 

4 

THE BAILIFF: Bringing in the jury. 

5 

(The jury entered the courtroom.) 

6 

THE COURT: All right. Be seated. 

7 

folks. 

8 

Proceed. 

9 

BY MR. ROSENBLATT: 

10 

Q. Okay. Dr. Steinfeld, during your tenure as 

11 

Surgeon General, was smoking banned in now federal 

12 

offices or agencies? 

13 

A. As I remember, and it's a long time ago, we 

14 

did issue a statement in the Federal Register which 

15 

said that there would be no smoking in conference 

16 

rooms in HEW, Health Education and Welfare, or in 

17 

conference rooms owned by the GSA, General Services 

18 

Agency, or rented by them. I believe that I 

19 

remember that. 

20 

Q. The General Services Administration owned 

21 

and rented out a lot of buildings? 

22 

A. Oh, yes. That's where the taxes go. 

23 

Q. And during your administration, smoking was 

24 

banned in buildings that GSA owned and rented? 

25 

A. I would say in the first Nixon 
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1 

administration, part of it, yes. But I might add it 

2 

was honored more in the breach than the observance. 

3 

Q. But that was the policy? 

4 

A. Yes. 

5 

Q. Now, has any subject from a public health 

6 

standpoint been studied as much and researched as 

7 

much over the years as has been the subject of 

8 

tobacco and health? 

9 

A. Not to my knowledge. 

10 

Q. I'm just going over my checklist here. 

11 

MR. ROSENBLATT: That's all I have. 

12 

Your Honor. 

13 

THE COURT: Cross? 

14 

CROSS EXAMINATION 

15 

BY MR. WHITING: 

16 

Q. Good morning. Dr. Steinberg. My name is 

17 

Hugh Whiting. I represent the R.J. Reynolds Tobacco 

18 

Company. 

19 

We haven't met before, have we, sir? 

20 

A. No, we haven't. 

21 

Q. I have just a couple questions for you. 

22 

let's see if I can get this all organized. 

23 

Doctor, you have been asked some questions 

24 

about your 1990 -- excuse me, 1971 call for a ban on 

25 

smoking in public places. 
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Do you recall that? 

A. Yes. 

Q. Now, that was part of what you called your 
request for a nonsmokers' Bill of Rights, isn't that 
true? 

A. Yes. 

Q. And at the time in January 1971, when you 
issued that call, you couldn't say with certainty, 
could you, that ETS caused any serious illness in 
adult nonsmokers? 

A. No, but I could say that it contained the 
same constituents that were present in the smoke 
that smokers inhaled that did cause multiple 
diseases. 

Q. And you acknowledged to Congress in April of 
1971, did you not, sir, that neither you or anyone 
else could determine whether smoking in public 
places was a substantial health hazard to a normal 
healthy adult. 

A. That is correct. If I didn't add, I should 
have added that I was really urging that research be 
done on this subject because biologically it had to 
be. In fact, biologically, it would be almost 
impossible not to be harmful. 

Q. And one of the things you wanted, in 
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addition to research. Doctor, isn't it also true one 
of your purposes in calling for a nonsmokers' Bill 
of Rights was to make smoking socially unacceptable? 

A. That is correct. 

Q. And you have testified and acknowledge that 
that was your intent to make smoking socially 
unacceptable in a number of places, isn't that true, 
sir? 

A. That is correct. 

Q. Now, isn’t it also true. Doctor, that you 
said you advocated a ban on smoking in public places 
that weren't properly ventilated? 

A. Yes, at the beginning, yes. 

Q. And isn't it also true. Doctor, that you 
said as early as 1975 that airplanes, in fact, were 
properly ventilated? 

A. I may have. I'm sure you have the quote for 

me . 

Q. Let me show you a copy. Doctor. 

MR. WHITING: I’ll ask that this be 

marked for identification. 

THE CLERK: Defendants' Exhibit R for 

I .D. 

(Defendants' Exhibit R was marked for 
identification.) 
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MR. WHITING: May I approach. Your 

Honor? 

THE COURT: Yes, sir. 

BY MR. WHITING: 

Q. I'm handing you. Doctor, what's been marked 
for identification as Defendants' R for 
identification and ask you if that's a copy of a 
presentation you made at the Third World Conference 
on Smoking and Health in 1975? 

A. I would have to read it. Can you direct me 
to the specific area? 

Q. Well, the first page shows the title of it 
and the fact that it was your address. Doctor, and 
then I'm going to direct your attention to Page 17 
to a particular sentence near the bottom of Page 17 
that begins about the only we11-ventilated area, 
several lines up from the bottom of the page. 

Are you with me. Doctor? 

A. Yes. 

Q. Let me just see if I read this correctly. 

MR. HARDY: Page 25, Counsel? 

THE WITNESS: 17. 

BY MR. WHITING: 

Q. Page 17 of the copy I have given him in the 
exhibit. 
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1 

"About the only well-ventilated area in 


2 

terms of air exchange and removal of contamination 


3 

is the modern jet airplane which exchanges the air 


4 

volume several times per minute." 


5 

That was what you said in 1975, isn't it. 


6 

Doctor7 


7 

A. Yes. 


8 

MR. WHITING: Thank you. I have 


9 

nothing else. 


10 

THE COURT: Any redirect? 


11 

MR. ROSENBLATT: Yes, Judge. 


12 

REDIRECT EXAMINATION 


13 

BY MR. ROSENBLATT: 


14 

Q. I'd like to ask you about something else you 


15 

said in that same speech, the Health Consequences of 


16 

Smoking to the Third World Congress on Smoking and 


17 

Health where you said at the bottom of Page 1, 


18 

"Where, for instance, is there a disease in the 


19 

United" -- 


20 

MR. WHITING: Objection, Your Honor. 


21 

THE COURT: Overruled. 


22 

BY MR. ROSENBLATT: 


23 

Q. "Where, for instance, is there a disease in 


24 

the United States which has a two hundred million 


25 

dollar advertising budget? Certainly not pernicious 
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anemia or pneumococcal" — 

MR. MOSS: Judge, excuse me for a 
second. The basis of the objection -- 

THE COURT: I understand what you are 

saying. Let me see. I thought it was another 
subject matter. 

******* 
(Thereupon, a sidebar conference was held, 
which has been excluded by order of the Court.) 
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( 


(The following proceedings were held within 
the hearing of the jury:) 

BY MR. ROSENBLATT: 

Q. You don't have to keep looking at that. 

You wanted to ban smoking on airplanes in 
1971, correct? 

A. Yes. I was a passenger on airplanes. 

Q. It was banned in 1990, 19 years later. 

Based on your experience, your overall experience in 
the public health sector and particularly your 
experience as Surgeon General of the United States 
of America, do you feel that that 19-year delay had 
something to do with the power, influence and money 
of the tobacco industry? 

MR. WHITING: Objection. 
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MR. MOSS: Your Honor, this is so 

improper -- 

THE COURT: Sustained. 

MR. ROSENBLATT: That's all I have. 

THE COURT: All right. 

That's all right. You may step down now. 

MR. ROSENBLATT: We can continue with 

that video. 

THE COURT: How much is left on that, 

do you know? 

The paper you have in your hand, does that 
belong to us? 

MR. ROSENBLATT: Oh. You are walking 
out with an exhibit. You are under arrest. 

THE COURT: Okay, Doctor. Thank you 

very much. 

MR. HARDY: There's three hours left. 

Your Honor. 

THE COURT: All right. I was hoping 
maybe we could get up to the point where cross 
starts. That would be Page 90. So, we were at 45 
or something like that last time. 

MR. COFER: Best guess. Your Honor, is 
45 minutes left. 

THE COURT: That's what I thought, so 
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